UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre Chapter 11 Cases

SPIEGEL INC., et d., Case No. 03-11540 (BRL)

Debtors. Jointly Adminigtered

N N N N N N N

FINDINGS OF FACT, CONCLUS ONS OF LAW, AND ORDER DENYING
MOTION OF PETER ROSENBAUM PHOTOGRAPHY CORPORATION FOR
A DECLARATORY RULING PURSUANT TO SECTIONS 105(a) AND 1109(b)

OF THE BANKRUPTCY CODE, ETC. AND DENYING RELATED RELIEF

Peter Rosenbaum Photography Corporation (“Rosenbaum”) brought thismation
dated May 4, 2006 (the “Motion’), for an order pursuant to sections 105(a) and 1109(b) of the
Bankruptcy Code: (1) declaring that Rosenbaum'’ s claims againgt Otto (GmbH & Co KG) (*Otto
KG"), Otto Doosan Ltd. (f/k/a Otto Doosan Mail Order Ltd.) (“Doosan’), and Otto Sumisho Inc.

(“Sumisho,” and together with Otto KG and Doosan, the “Named Defendants’) in an action (the

“lllinois Action?’) filed in the United States Didtrict Court for the Didtrict of Illinois (the “lllinois
Court”) are unrelated to the chapter 11 cases of Spiegd Inc. (“Spiegd”) and certain of its direct
and indirect subsidiaries (collectively with Spiegdl, the “Debtors’) and, therefore, are not barred
by the release and injunction provisions of the Debtors plan of reorganization and related
confirmation order; and (2) authorizing such clamsto proceed. The Named Defendants filed an
objection to the Motion, dated June 5, 2006 (the “Objection”) and Rosenbaum filed aReply in
support of the Motion, dated June 15, 2006 (the “Reply”).

On June 21, 2006, Bico Stupakoff and Russdll James (collectively, “ Stupakoff

and James’) moved for a continuance of the hearing (the “Hearing”) on the Moation (the



“Adjournment Motion”) or a declaration of the Court that any ruling on the Motion shall have no

preclusive effect on any motion or pleading filed by Stupakoff and James. The Named
Defendants objected to the Adjournment Motion, dated June 21, 2006.

The Hearing was held before this Court on June 22, 2006. Having considered al
of the evidence, testimonia and documentary, as well as the arguments of the parties, and their
Proposed Findings of Fact and Conclusions of Law, and keeping in mind that a court should not

blindly accept findings of fact and conclusons of law proffered by the parties, S. Clare's

Hospital and Health Center v. Insurance Company of North America (In re &. Clare's Hospital

and Health Center), 934 F.2d 15 (2d Cir.1991)(citing U.S. v. El Paso Natural Gas Co., 376 U.S.

651, 656, 84 S. Ct. 1044, 12 L .Ed.2d 12 (1964)), and having conducted an independent analysis
of the law and the facts, consistent with the record of the hearing on June 22, 2006 a which this
Court made its prdiminary findings and conclusions, this Court makes the following Findings of

Fact and Conclusions of Law.

FINDINGS OF FACT

IT ISHEREBY FOUND that:

The Spiegel Chapter 11 Cases

A. On March 17, 2003, each of the Debtorsfiled avoluntary petition in this
Court for relief under chapter 11 of the Bankruptcy Code.

B. Subsequently, Rosenbaum filed a proof of clam for $210,186.75 relaing
to services performed for the Debtorsin the Debtors cases. This proof of claim was assigned to

athird party.
C. This Court takes judicia notice of the docket of the Chapter 11 Cases



maintained by the Clerk of the Court or its duly appointed agent, including, without limitation,
al pleadings and other documentsfiled, al orders entered, and al evidence and arguments made,

proffered or adduced at, the hearings held before this Court during the pendency of these chapter

11 cases.

The Spiege Plan

D. By order, dated May 25, 2005 (the “Confirmation Order”), this Court

confirmed the Debtors Modified Firs Amended Joint Plan of Reorganization of Affiliated

Debtors Pursuant to Chapter 11 of the Bankruptcy Code (the “Plar’’).! In re Spiegdl, Inc., 2005

Bankr. LEXIS 1113 (Bankr. SD.N.Y. May 25, 2005). Regarding the events leading up to the

hearing on confirmation of the Plan (the “Confirmation Hearing”), the Confirmation Order

induded, inter dia, the following findings

E On March 28, 2005, the Debtorsfiled their First Amended
Joint Plan of Reorganization of Affiliated Debtors Pursuant to Chapter 11
of the Bankruptcy Code (Docket No. 3082) and accompanying First
Amended Disclosure Statement Pursuant to Section 1125 of the
Bankruptcy Code for the First Amended Joint Plan of Reorganization of
Affiliated Debtors (Docket No. 3084) (as modified, amended or
supplemented from time to time and including dl exhibits and schedules
thereto, the “ Disclosure Statement”). On May 23, 2005, the Debtorsfiled a
Modified Firs Amended Joint Plan of Reorganization of Affiliated
Debtors Pursuant to Chapter 11 of the Bankruptcy Code (Docket No.
3556) (the “Plan’)™ that incorporated certain non-materia technical
amendments and modifications.

"l Unless otherwise specified, capitalized terms and phrases used [in the
Confirmation Order] have the meanings as defined in the Plan.

Unless otherwise specified, capitalized terms and phrases used herein shall have the meanings provided in
the Plan. Theterm “Affiliate” shall have the meaning ascribed to it in the Bankruptcy Code.



* * *

G. On March 29, 2005, after due notice and ahearing held on
March 29, 2005, this Court entered an order (Docket No. 3116) (the
“Disclosure Statement Order”) that, among other things, (a) approved the
Disclosure Statement as containing adequate information, . . . and (f)
established notice and objection procedures in respect of confirmation of
the Plan, including aform of confirmation hearing notice (the
“Confirmation Hearing Notice’).

* * *

l. Adequate and sufficient notice of the Confirmation Hearing
and other requirements and deadlines, hearings and matters described in
the Disclosure Statement Order was provided in compliance with the
Bankruptcy Code, the Bankruptcy Rules and the Disclosure Statement
Order. . . . [T]he Confirmation Hearing Notice was mailed on or about
April 5, 2005 to Holders of Clams againg and Equity Interestsin the
Debtors and other partiesin interest. . . . [T]he Confirmation Hearing
Notice was published, on April 14, 2005 in USA Today (Nationa Edition),
and on April 15, 2005 in The New York Times (Nationa Edition), The
Wall Street Journal (Nationd Edition), and The Globe and Mail (Nationa
Edition). No other or further notice of the Confirmation Hearing was or is
required.

Confirmation Order, 2005 Bankr. LEXIS 1113, at *3-6.

E Under the Plan, holders of alowed generd unsecured claims, which are
classfied in Class 4 (which voted to accept the Plan), received distributions of cash and stock in
the reorganized Eddie Bauer anticipated to be worth gpproximatedy 91% of their dlowed clams
plus potentid recoveries from a Creditor Trust. See First Amended Disclosure Statement
Pursuant to Section 1125 of the Bankruptcy Code for the First Amended Joint Plan of

Reorganization of Affiliated Debtors (the “Disclosure Statement”) p. 15.

F. The Plan, inter dia, incorporated a settlement (the “SHI Settlement™)
among various parties, including the Debtors, their officid unsecured creditors committee, and
Spiegel Holdings, Inc. (“SHI”). SHI was Spiegdl’ s mgority shareholder and sole voting

shareholder and is an Affiliate of the Named Defendants. Pursuant to the SHI Settlement: (i)



SHI paid $104 million in cash to the Debtors, (i) Otto KG and certain of its Affiliates retained

approximately $26.9 million of general unsecured claims (the “Otto KG Goods Unsecured

Clams’) that were dlowed as Class 4 Clams, but their recoveries on those clams were limited
s0 they only would receive gpproximately 82.8% of their alowed clams (instead of the
projected 91% for other Class 4 claims); and (jii) approximately $173.9 million in damshdd by

Otto- Spiegd Finance GmbH & Co. and SHI (the “SHI Unsecured Clams”) were treated as

clams solely againgt Spiegd on a non-subgtantively consolidated basis entitled to a distribution

of 2.3% in cash (instead of the projected 91% for other Class4 clams). Disclosure Statement
pp. 9, 16. Thus, thetota vaue of the concessons of Affiliates of the Named Defendants was not
less than $260.4 million, representing the sum of: (8) $104 million in cash from SHI; (b)
gpproximatdy $2.2 million in concessions on the Otto KG Goods Unsecured Claims; plus (c)
approximately $154.2 in concessions on the SHI Unsecured Claims. In exchange for these and
other concessions, the Plan provided for SHI, Otto KG, and their respective Affiliates --

induding dl of the Named Defendants -- (all of whom were among the “SHI Released Parties’

under the Plan) to receive releases (the “Plan Releass”) from any and dl daims arising on or
before the Plan’s “Effective Date” that: (i) the Debtors and their subsidiaries may hold againgt
the SHI Released Parties; or (ii) the Debtors creditors may hold against the SHI Released Parties
related to the Debtors or their subsidiaries. Plan § 13.4.

G. In pertinent part, the Confirmation Order incorporated the Plan Release
and enjoined the Debtors' creditors from asserting the released claims (collectively, the “Plan

Release and Injunction’”) and aso made related findings and conclusions.

28. Rule 9019 SHI Settlement. Pursuant to section 1123(b)(3)
of the Bankruptcy Code and Bankruptcy Rule 9019, the Plan incorporates
the SHI Settlement. The SHI Settlement plays an important part in the
Plan, and absent the releases and corresponding injunction that are critical




components of the SHI Settlement, the Released Parties (induding, but not
limited to, the Holders of the Otto KG Goods Unsecured Claims and the
SHI Unsecured Claims) would not be willing to enter into the SHI
Sdtlement. The SHI Settlement is the compromise of disputed clams and
agood faith settlement and release of those claims and associated aleged
injuries. Such settlement, as reflected in the relative digtributions and
recoveries of Holders of Allowed Claims under the Plan, (i) will savethe
Debtors and their estates the costs and expenses of prosecuting various
disputes, the outcome of which islikely to consume substantia resources
of the Debtors estates and require substantial time to adjudicate and (i)
have facilitated the creation and implementation of the Plan and benefits
the Debtors estates and creditors. Accordingly, such settlement isfair,
equitable and reasonable.

32. Releases, Exculpations and Injunctions. Pursuant to section
1123(b)(3) of the Bankruptcy Code and Bankruptcy Rule 9019(a), the
settlements, compromises, re-leases, discharges, exculpations, and
injunctions set forth in the Plan and implemented by this Confirmation
Order, including but not limited to the SHI Settlement, are fair, equitable,
reasonable, in good faith and in the best interests of the Debtors and thelr
estates, the Reorganized Debtors, the Creditor Trust Debtors, the
Creditors Committee, the Creditor Trust, Eddie Bauer Holdings, and
Holders of Claims and Equity Interests. The releases of non-Debtors
under the Plan and related injunctions are fair to Holders of Claims and
Equity Interests and are necessary to the proposed reorganization of the
Debtors and the successful adminigiration of their etates, thereby
satisying the requirements of In re Drexel Burnham Lambert Group, Inc.,
960 F.2d 285 (2d Cir. 1992), In re Johns-Mansville, 837 F.2d 89 (2d Cir.
1988), and In re lonosphere Clubs, Inc., 184 B.R. 648, 655 (S.D.N.Y.
1995). Therecord of the Confirmation Hearing and the Chapter 11 Cases
is sufficient to support the releases, excul pations and injunctions provided
for in Artide XlII of the Plan.

* * *

37. Provisons of Plan and Order Nonseverable and Mutudly
Dependent. The provisons of the Plan and this Confirmation Order,
including the findings of fact and conclusons of law s&t forth herein, are
nonseverable and mutualy dependent.

* * *

41. Binding Effect. Pursuant to section 1141 of the Bankruptcy
Code, except as otherwise expresdy provided in the Plan, on and after the



Effective Date, the Plan and all exhibitsthereto . . . shall bind dl Holders
of Clams and Equity Interests.

* * *

52.  SHI Settlement. The SHI Settlement isagood faith
settlement and release of claims and associated dleged injuries, isfair and
reasonable and is accordingly approved in dl respects pursuant to
Bankruptcy Rule 9019(a) and section 1123(b)(3)(A) of the Bankruptcy
Code. This Court has found that (&) the SHI Settlement was reached asa
result of arm’s-length good faith negotiations among the parties, (b) the
SHI Settlement plays avitd part in the Plan, and absent the releases and
corresponding injunctions that are critical components of the SHI
Settlement, the Released Parties (including, but not limited to, the Holders
of the Otto KG Goods Unsecured Claims and the SHI Unsecured Claims)
would not be willing to enter into the SHI Settlement, and (c) such
settlement, asreflected in the relative distributions and recoveries of
Holders of Allowed Claims under the Plan, (i) will save the Debtors and
their estates the substantial costs and expenses of prosecuting various
disputes, the outcome of which islikely to consume substantia re-sources
of the Debtors estates and require substantia time to adjudicate and (ii)
has facilitated the crestion and implementation of the Plan and provided
subgtantiad benefits to the Debtors estates and creditors.

* * *

54. Section 13.4(b) Injunction On the Effective Date, each
Holder of aClaim (but not shareholders or former shareholders of Spiegd,
Inc. solely in their capacity as shareholders or former shareholders of
Spiegd, Inc. or any Governmenta Unit) are hereby permanently enjoined
from assarting any and dl daims, obligations, sits, judgments, damages,
rights, causes of action and liabilities whatsoever (including those arising
under the Bankruptcy Code), whether known or unknown, foreseen or
unforeseen, exiging or hereinafter arising, in law, equity or otherwise,
based in whole or in part on any act, omission, transaction, event or other
occurrence taking place during the period beginning at the beginning of
time through and including the Effective Date and related to the Debtors
or their direct or indirect subsidiaries, including, but not limited, to
Contribution Clams, againgt any of the Released Parties (the “ Section
13.4(b) Injunction”). This Section 13.4(b) Injunction shdl apply to: (i) any
Person or Entity that is or was the Holder of a Claim on or after the
Petition Date. . . .

55.  Other Injunctions. All Persons or Entities thet release
claims pursuant to Sections 13.2, 13.3, 13.4 and 13.6 of the Plan are
hereby permanently enjoined from (a) commencing or continuing in any
manner any action or other proceeding of any kind on any such released



claims except as otherwise permitted pursuant to Section 2.6 of the Plan;
(b) enforcing, attaching, collecting or recovering by any manner or means
of any judgment, award, decree or order on such released claims; and (c)
cregting, perfecting, or enforcing any encumbrance of any kind on such
released clams. . . .

56. Releases. Except as otherwise expresdy provided in the

Plan, this Confirmation Order or a separate order of this Court, the release
provisons st forth in Article X111 of the Plan are gpproved.

* * *

86. Substantial Consummeation Substantiad consummeation of
the Plan shal be deemed to occur on the Effective Date,

Confirmation Order, 2005 Bankr. LEXIS 1113, at *31-34, 36-38, 48-53, 80-81 (emphass
added).

H. Hence, in entering the Confirmation Order, this Court found, inter dia,
that: (a) the Plan Release and Injunction were “ critical components’ of the SHI Settlement,
which played “avitd part in the Plan”; and (b) the Plan Release and Injunction were * necessary
to the proposed reorganization of the Debtors and the successful adminigtration of their estates.”
1d. 132, 52.

l. The Effective Date of the Plan was June 21, 2005. In connection with the
Effective Date, over $260 million in cash and other consderation was contributed to the
Debtors edtates on behdf of the SHI Released parties, which included dl of the Named

Defendants.



The lllinois Action

J. On January 30, 2004, Rosenbaum commenced the Illinois Action against
the Named Defendants by filing a complaint in the lllinois Court. On October 25, 2004,
Rosenbaum filed its Firs Amended Complaint (the “Complaint”) in the lllinois Action. See
Rosenbaum Memo, Exhibit 2. In the Complaint, Rosenbaum asserted a variety of clams (the

“Initid Copyright Clams”) againgt the Named Defendants related to the aleged improper use by

Doosan and Sumisho of photographs they received from Spiegdl and upon which Rosenbaum
dlegesit holds the exclusive copyright. The Complaint dso assertsthat Otto KG is “vicarioudy
liable” for the conduct of Spiegd, Doosan, and Sumisho.

K. The Complaint named Bradford Matson as a defendant in addition to the
Named Defendants. Mr. Matson was sued as the Spiegd officer in charge of advertisng and of
Spiegd’ s rdationship with Rosenbaum. Complaint 1111 96, 99.

L. Also in the Illinois Action, both Doosan and Sumisho contested the
Illinois Court’ s jurisdiction. The Illinois Court found it had jurisdiction over Doosan and
Sumisho based on the relationship of the Copyright Claimsto Spiegd. Memorandum Opinion

and Order, Case No. 04 C767 (N.D. IlI. E. Div. September 26, 2005) (the “Jurisdiction Opinion’)

pp. 6-7. See Objection, Exhibit B.

M. Once they dl had been served with the Complaint, the Named Defendants
brought the Plan Release and Injunction to the Illinois Court’ s attention in November, 2005. See
Rosenbaum Memo, Exhibit 4. After ahearing on November 29, 2005, the Illinois Court stayed
the lllinois Action subject to any ruling from this Court regarding the scope and application of
the Plan Release and Injunction. See Rosenbaum Memo, Exhibit 3.

N. Also addressed at the November 29 hearing was a motion of Rosenbaum



and certain individuds for leave to file a Second Amended Class Action Complaint againg, inter
dia, the Named Defendantsin the Illinois Action. See Reply, Exhibit A. Among the proposed
plaintiffs for a subsequent proposed Second Amended Class Action Complaint in the lllinois

Action (the “Class Action Complaint”) were Stupakoff and James. See Rosenbaum Memo,

Exhibit 1. Asdrafted, the Class Action Complaint would add additiond plaintiffs, an additiona
defendant, and additiona causes of action to those included in the Complaint (collectively, with

the Initid Copyright Clams, the “Copyright Clams”). The origind mation for leavetofilea

Second Amended Class Action Complaint was continued and stayed pending Rosenbaum'’s
request for relief from this Court. See Rosenbaum Memo, Exhibit 3.
TheMoations

O. On May 4, 2006, more than five months after the Plan Release and
Injunction were brought to the lllinois Court’ s attention, Rosenbaum filed the Motion [Docket
No. 4405] and supporting Memorandum of Law in Support of the Motion of Peter Rosenbaum

Photography Corporation (“Rosenbaum Memo”) [Docket No. 4406]. Theresfter, the Named

Defendants filed their Objection [Docket No. 4431], the parties agreed to a two week
adjournment of the Hearing, and Rosenbaum filed its Reply [Docket No. 4433].

P. On June 21, 2006, Stupakoff and Jamesfiled their Adjournment Motion
[Docket No. 4438]. Later that day, the Named Defendants filed their objection to the

Adjournment Motion [Docket No. 4441].

10



CONCLUSIONSOF LAW

IT ISHEREBY DETERMINED THAT:

The Adjournment Motion

1. Thereisno basis for adjourning the June 22, 2006 hearing on
Rosenbaum’ s Motion, particularly as: () the parties and the Court had expended significant
effort to prepare for the Hearing; (b) the Hearing had been adjourned once before; and (c)
Rosenbaum, Stupakoff and James each were named as proposed co-plaintiffsin the Class Action
Complaint sought to befiled in the Illinois Action. See Rosenbaum Memo, Exhibit 1. The
Adjournment Motion is denied.

2. Stupakoff and James' dterndtive request, for a pecid finding that any
ruling on Rosenbaum’s Motion shal have no preclusive effect on any motion or pleading filed
by Stupakoff and James, has no legd basis or foundation. The request for a specid finding is
denied.

Jurisdiction and Venue

3. This Court hasjurisdiction over these chapter 11 cases pursuant to 28
U.S.C. § § 157 and 1334. Confirmation of the Plan is a core proceeding under 28 U.S.C. §
157(b)(2) and this Court has exclusive jurisdiction to determine whether the Plan complies with
the gpplicable provisons of the Bankruptcy Code. Venueis proper before this Court pursuant to
28 U.S.C. § § 1408 and 1409.

4, A Bankruptcy Court aso has inherent or ancillary jurisdiction to interpret
and enforce its own orders, including the Confirmation Order, wholly independent of the

datutory grant of jurisdiction under 28 U.S.C. § 1334. Locd Loan Co. v. Hunt, 292 U.S. 234,

239 (1934). A Bankruptcy Court's jurisdiction continues post-confirmation to protect its

11



confirmation decree, to prevent interference with the execution of a confirmed plan, and to

otherwise aid inits operation. In re Chateaugay Corp., 201 B.R. 48, 64 (Bankr. SD.N.Y. 1996)

(hereinafter “Chateaugay”) (diting In re Dilbert’s Quality Supermarkets, Inc., 368 F.2d 922, 924

(2d Cir. 1966)).

Subject Matter Jurisdiction To Approve Third Party Plan Release

5. This Court has held that “‘[f]or purposes of determining section 1334(b)
jurigdiction, it is necessary only to determine whether ametter isat leest “related to” the

bankruptcy.”” Chateaugay, 201 B.R. at 63 (quoting Michigan Employment Security Comm'n v.

Wolverine Radio Co., 930 F.2d 1132, 1141 (6th Cir. 1991), cert. dismissed, 503 U.S. 978

(1992)). This Court further stated that the appropriate test for determining whether adamis
“related to” a debtor is“whether the outcome of a proceeding ‘ might have any “conceivable
effect” on the bankrupt estate’ or if the proceeding has ‘ any sgnificant connection’ with the

bankrupt estate.” Chateaugay, 201 B.R. at 63 (quoting Publicker Indus,, Inc. v. U.S,, 980 F.2d

110, 114 (2d Cir. 1992)). This Court then interpreted the conceivable effect test to be “ extremely
broad” so asto “find related to jurisdiction in awide variety of circumstances” Chateaugay, 201

B.R. at 63 (citations omitted); see dso In re Singer, 2002 U.S. Dist. LEXIS 8609, at * 14

(SD.N.Y. 2002). Based on such andysis, this Court then held that it “has the power to enjoin
[suits] againgt non-debtor third parties. . . where, as here, the actions againgt such third parties
have at least a conceivable effect upon the Debtors or implicate the interpretation or enforcement
of this Court’s orders.” Chateaugay, 201 B.R. &t 66.

6. ““In bankruptcy cases, a Court may enjoin a creditor from suing a third
party, provided the injunction plays an important part in the Debtor's reorganization plan.’” Inre

Metromedia Fiber Network, 416 F.3d 136, 141 (2d Cir. 2005) (hereinafter “Metromedia”’)

12



(quoating In re Drexel Burnham Lambert Group, Inc., 960 F.2d 285, 293 (2d Cir. 1992)

(hereinafter “Drexd”); In re XO Communications, Inc., 330 B.R. 394, 436-38 (Bank. S.D.N.Y.

2005). Courts aso approve nondebtor releases when: (1) the estate received substantial
consideration, Drexel, 960 F.2d at 293; (2) the enjoined claims were “channded” to a settlement

fund rather than extinguished, MacArthur Co. v. Johns-Manville Corp., 837 F.2d 89, 93-94 (2d

Cir. 1988); In re A.H. Robins Co., 880 F.2d 694, 701 (4th Cir. 1989); (3) the enjoined claims

would indirectly impact the Debtor's reorganization “by way of indemnity or contribution,” 1d.;
or (4) the plan otherwise provided for the full payment of the enjoined clams, 1d.; Metromedia,
416 F.3d at 142. In addition, nondebtor releases also may be tolerated if the affected creditors

consent. 1d. (dting In re Speciadty Equip. Cos, Inc., 3 F.3d 1043, 1047 (7th Cir. 1993)).

7. In entering the Confirmation Order and incorporating the Plan Release and
Injunction, this Court found that the plan release and injunction were “ critical components of the
SHI Settlement” that played a*“vitd part in the plan” and were “ necessary to the proposed
reorganization of the Debtors and the successful adminigtration of their estates” Confirmation
Order 128, 32, 52, 2005 Bankr. LEXIS 1113, at *31-33 (Bankr. S.D.N.Y. May 25, 2005).
Consequently, this Court had the power to enjoin creditors from bringing actions againgt the SHI
Released Parties both because the Plan Release and Injunction played an important part in the
Plan and because a substantial contribution to the Debtors estates was made on behalf of the
SHI Released Parties. See Metromedia, 416 F.3d at 141; Drexel 960 F.2d at 293.

8. Nonethel ess, Rosenbaum contends this Court had *no subject matter
jurisdiction over the [Copyright Claims] because such clamswill have no practica or legd
consequence for the Debtors.” Rosenbaum Memo p. 10. Yet, the substantial contributions of

cash and other consderation to the Debtors' reorganization -- on behaf of the Named

13



Defendants -- were an essentia component of the Plan. Those contributions provided for certain
distributions that otherwise would not have been made available. In fact, the Disclosure
Statement projected the Debtors Plan would provide at least a 91% digtribution to the Debtors
generd unsecured creditors, whose claims were classified in Class 4, which voted to accept the
Pan.

0. Asto the Named Defendants sharing an identity of interest with the
Debtors such that the Copyright Claims could impact the Debtors, the Named Defendants could
have sought contribution and/or indemnification from Spiege (or its officers and perhaps other
Debtors) because, among other things, Spiegel provided the photographs to Doosan and Sumisho
and authorized them to use the photos on the basis that use of the photographs was unrestricted.
Such contribution claims would have impacted both the dlocation of the Debtors property
among creditors (including, potentialy, directors and officers insurance policy proceeds) and

dtered the Debtors ligbilities. See Hunnicutt Co. v. TIX Cos,, Inc., (In re Ames Dept. Stores,

Inc.), 190 B.R. 157, 160-161 (S.D.N.Y. 1995) (holding that the Court had jurisdiction over
postpetition litigation between nondebtors and that litigation was “related to the bankruptcy case

because the outcome of the dispute has the potentia to dter the distribution of the debtor's estate

to creditors.”) (emphasis added).?
10. Still another impact of the Copyright Claims on the Debtors results from
the fact the dter ego type clams adleged by Rosenbaum as the sole or partia basisfor the

Copyright Claims asserted against the Named Defendants are by law property of the Debtors and

Rosenbaum argues that any such contribution or indemnification claims were released under the Plan and,
therefore, thereis no longer any risk to the Debtors. See Reply pp. 11-13. Nevertheless, the potential for
such claims must be analyzed at the time of Plan confirmation. Otherwiseg virtually no third party plan
release would remain valid because in amost every instance the released third party provides areciprocal
release to the debtor.

14



the resolution of ater ego type damswas integral to the SHI Settlement incorporated into the

Man. See Kab, Voorhis& Co. v. Am. Fin. Corp., 8 F.3d 130, 133 (2d Cir. 1993) (“[G]ranting

the bankruptcy trustee exclusive standing to assert dter ego clams furthers the bankruptcy
policy of ensuring that dl smilarly Stuated creditors are tregted fairly: the dter ego actionis
based upon alegations that if proven would benefit al the debtor’s creditors, i.e., making more

assets available to satisfy the debtor’ s debts.”); In re Enron Corp., 2003 Bankr. LEXIS 330, at

*11 (Bankr. SD.N.Y. Apr. 17, 2003) (“the trustee or debtor-in-possesson would have exclusive
ganding to maintain a Delaware corporation's dter ego clam of a generd nature.”).

Accordingly, such clams directly impact the Debtors' rights and property. See Chateaugay, 201
B.R. a 64-65 (in which this Court stayed lawsuits against nondebtors due, inter dia, to concerns

about the lawsuits' impact on the debtors assets and cited Wolverine and Hunnicutt

aoprovingly).

11.  Astothe potentia impact of the Copyright Claims on any copyrights of
the Debtors related to Rosenbaum’ s photographs, Rosenbaum argues that “[i]t cannot be
disputed . . . that Rosenbaum exclusively owns the copyrightsin al photographsit crested,”
Reply p. 10, and, therefore, Rosenbaum’ s pursuit of the Copyright Claims could not have any
“conceaivable effect” on the Debtors estate to warrant subject matter jurisdiction. See
Chateaugay, 201 B.R. a 63. Although Rosenbaum submitted affidavits of Peter Rosenbaum and
Bradford Mattson supposedly supporting Rosenbaum'’ s exclusive ownership of the relevant
copyrights, see Reply, Exhibits B and C, there has been no fact discovery by the Named
Defendantsin the lllinois Action. Hence, it remains possible that the Named Defendants could
show Spiegel had a claim to copyrights on the photographs. Indeed, such a conclusion would be

congstent with the alegations in paragraphs 26 to 34 of the Affidavit of Bradford Matson that

15



Spiege provided Rosenbaum'’ s photographs to the Named Defendants and authorized them to
use the photos.® See Reply, Exhibit C. Thus, several defenses of the Named Defendants to the
Copyright Claims could be based on the position that Spiegel owned the copyright on the
disputed photos entirely or in part and, therefore, the Copyright Claims seek to impact property

of the Debtors estates. See In re Wolverine Radio Co., 930 F.2d at 1143 (risk of collatera

estoppd of debtor from litigation againgt nondebtor enough to confer jurisdiction); In re Paris
Indus. Corp., 132 B.R. 504, 507 (D. Me. 1991) (enjoining products liability suit against buyer of
debtor’ s assets based on post sale incident because unless free and clear language of sale order
was enforced, purchaser would have grounds to sue the debtor to seek rescission).

12.  Consequently, it was appropriate for the Plan Release and Injunctionto
apply to the Copyright Claims.

The Copyright Claims Are “Rdated To” The Debtors

13. Rosenbaum argues that even if the Plan Release and Injunction are vdid,
they do not gpply to the Copyright Claims because such clams are not “related to” the Debtors
asrequired by the Plan' slanguage. Neverthdess, any fair reading of the Complaint
demongtrates the Copyright Claims are rdated to the Debtors, including Rosenbaum’s
dlegaionsthat: (a) “Spiegd” and certain of its employees entered into conspiracies with a lesst
some of the Named Defendants to misuse Rosenbaum’ s copyrighted photographs; (b) the Spiegd
executive in charge of advertisng was actively involved in the dleged conspiraciesto

wrongfully use Rosenbaum’s photos; () pursuant to those conspiracies, Spiegel improperly

Contrary to Rosenbaum’ s assertion, the acceptance of the truth of Rosenbaum’ sfact allegations for the
purpose of considering the Motion does not require acceptance of Rosenbaum’slegal conclusions or
preclude consideration of the Named Defendants’ potential defenses. See Reply p. 10. Otherwise, a
creditor such as Rosenbaum asserting enjoined claims could divest the Bankruptcy Court of subject matter
jurisdiction to enforce the injunction just by alleging facts and legal conclusions that would preclude such
jurisdiction.
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provided the Named Defendants with Rosenbaum'’ s photos; and (d) Otto KG is*“vicarioudy
liable for the wrongful conduct of Spiegd”. See e.g., Complaint 111, 2, 8, 12, 96, 99, 128, 129,
133, 134, 142, 144, 210, 215, 219, 226. The Class Action Complaint expands on such
dlegations regarding the Debtors involvement.

14.  Such dlegations demondtrate that rather than being “independent” of the
Debtors conduct, the Copyright Claims are based upon the Debtors' conduct entirely or admost
entirely. The additiond alegation that Doosan and Sumisho used Rosenbaum’ s photographs
overseas once the conspiracy with Spiegd and its officers had been initiated and the photos had
been provided by Spiegdl, hardly serves to make the Copyright Claims unrelated to the Debtors.
Rosenbaum, however, makes three arguments to show the Copyright Claims are not “related to
the Debtors’. The Court rgects these arguments.

15. Rosenbaum first argues that a claim is not “related to the Debtors’ under
the Plan unless a prerequidte for pursuit of the clam isinitiation of alawsuit againg the
Debtors. Rosenbaum Memo a 5. See Reply pp. 5-6 (Rosenbaum submits that its “ direct
clams’ asserted againgt the Named Defendants for which no Debtor is named as a co-defendant
are not “related to the Debtors’). Nonetheless, relevant case law isto the contrary. For example,
this Court rgjected an identical argument made by Rosenbaum when finding the Court could
enjoin lawsuits againgt nondebtors even though the debtors were not named in those lawsuits:

Adamson and Back contend that this cause of action [to enjoin

ther Virginia Action against nondebtors] should be dismissed

because the Virginia Action “only seeks recovery against [LTV

Vehicle] pursuant to the express terms of the Stipulation and Order

and no recovery is sought againg any of the other Debtors.

Defendants Brief p. 28. As st forth above, the Virginia Action

and Adamson’ s threetened actions do constitute improper

collateral attacks on this Court’s orders. Moreover, since the

Debtors are exposed to potentid ligbility (e.g., through an
indemnity clam by New AM Generd) and the other adverse
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effects sat forth above, resulting from such collaterd attacks, the
fact that the Virginia Action does not seek adirect imposition of
ligbility againgt the Debtors (other than to the extent provided in
the Stipulation and Order) isirrdevant.

Chateaugay Corp., 201 B.R. at 68 (emphasis added). Thus, it isirrdevant that Rosenbaum chose

not to name any Debtor as a defendant in any of the complaints againgt the Named Defendants or
to file aproof of clam in these cases based on the Copyright Claims. Instead, the plain meaning
of the “related to the Debtors’ phrase in the Plan encompasses the Copyright Claims because, as
found above, the Debtors are integral to the Copyright Claims*

16. Second, Rosenbaum argues that rules of contract interpretation should
govern the Court’ s interpretation of the Plan and such rules require the Plan to be interpreted
consgtent with existing law. See Reply pp. 3-4. Based on that premise, Rosenbaum argues the
Court mugt read limitsinto the “related to the Debtors’ phrase in the Plan Release and Injunction
because exigting Second Circuit law under Metromedia prohibits athird party plan relessefrom

granting abusive “blanket immunity” alegedly inherent in ardease of the Copyright Clams. 1d.

Contrary to Rosenbaum’ s suggestion, the phrase “related to” as used in the Plan has a broad meaning based

on the very contract interpretation rules Rosenbaum espouses. “In many areas of law . . . theuse of *arising
out of’ language in a contract is considered unambiguous and viewed as reasonably supporting only a broad

reading.” _Nycal Corp. v. Inoco PLC, No. 98-7058, 1998 WL 870192, & *2 (2d Cir. Dec. 9, 1998); see also
Richardsv. Princeton Ins. Co., 178 F. Supp. 2d 386, 392-93 (S.D.N.Y. 2001) (in the context of insurance
policies“[t]heterm ‘arising out of’ isto beinterpreted in abroad and comprehensive sense to mean
originating from or growing out of . . . “) (internal quotations omitted). The phrase “related to” iseven
“broader in scope” than “arising out of,” does not require a causal relation, has been found to be

synonymous with phrases such as “in connection with” “associated with,” “with referenceto,” and “with

respect to,” and is not ambiguous in spite of its breadth. Coregisins. Co.v. Am. Health Found., Inc., 241
F.3d 123, 128 (2d Cir. 2001); see also Mehler v. TerminisInt’l Co., 205 F.3d 44, 49 (2d Cir. 2000) (finding

arbitration clause containing “arising out of or relating to” language to be “ classically broad” and “precisely

the kind of broad arbitration clause that justifies a presumption of arbitrability”); In re Johns Manville
Corp., 340 B.R. 49, 60 (S.D.N.Y. 2006) (“Asthe Bankruptcy Court concluded: ‘ The Court’ s repeated use

of the term “arising out of” and “related to” were not gratuitous or superfluous; they were meant to provide

the broadest [third party plan release] protection possible to facilitate global finality for Travelersasa
necessary condition for it to make a significant contribution to the Manville estate.’”) (citing 2004 WL
1876046, at *31.); Vt. Pure Holdings, Ltd. v. Descartes Sys. Group, Inc., 140 F. Supp. 2d 331, 334-35 (D.
Vt. 2001) (the “Second Circuit has. . . held that the ordinary meaning of the term ‘related to’ was clear,
unambiguous, and quite broad . . . and . . . has been defined simply as ‘ connected by reason of an
established or discoverable relation”’) (citation omitted).
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Y et Metromedia merdly clarifies the sandard for granting third party plan releases, rather than
prohibiting any particular kind of rdlease. See 416 F.3d at 141-42. Further, as established
above, the Plan Release and Injunction were gpproved in accordance with the standard set forth
in Metromedia and other Second Circuit precedent, such as Drexel.

17. Moreover, Metromedia does not stand for the proposition asserted by
Rosenbaum. In effect, the Second Circuit did not interpret the third party plan release in that
case S0 as to conform the release to the Second Circuit standard, but rather found that as written,
the release falled to comply with the gpplicable standard. See Metromedia, 416 F.3d at 141-42.
Similarly, Rosenbaum’ sreliance on XO ismisplaced. The XO Court interpreted the third party
plan release at issue based on then applicable law not because rules of contract interpretation
required such an approach, but rather because the express language of the XO plan limited the
scope of the release to what was then permissible under applicable law. Seelnre XO

Communications, Inc. 330 B.R. at 439-41.

18.  Third, Rosenbaum asserts that the Named Defendants effectively admitted
the Copyright Claims do not relate to the Debtors because the Named Defendants did not file
pleadings in this Court: (a) asserting the Copyright Claims were subject to the autometic stay in
these cases; (b) commencing an adversary proceeding seeking to stay the Copyright Claims; or
(c) removing Rosenbaum'’ s action to this Court. Rosenbaum Memo & 6-7; Reply p. 7. Astothe
automatic stay, which only applies to claims againgt the Debtors, there is no requirement that a
clam be subject to the automatic stay in order for the claim to be “related to” the Debtors. Asto
seeking adiscretionary stay or remova of the Copyright Claims, those may be options, but the
Named Defendants had no obligation to pursue them and, therefore, there could be no admission

if such remedies were not sought. Regardiess, the Plan Release and Injunction ultimatdly
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obtained by the Named Defendants and their Affiliates condtitute the exact relief Rosenbaum
suggests the Named Defendants need to have sought.
Estoppel

19. Even, however, if the Copyright Claims somehow were not “related to”
the Debtors for purposes of interpretation of the Plan Release and Injunction or for evauating
whether subject matter jurisdiction exists, Rosenbaum would be precluded from asserting those
arguments based on collatera estoppel and judicid estoppe arising from Rosenbaun’ s litigation
of persond and subject matter jurisdiction in the Illinois Action.

20.  Thedements necessary for collateral estoppel here based on a
determingtion in the lllinois Action are: “(1) theissuesin both proceedings must be identicd; (2)
the issue must have been actudly litigated and actudly decided in the prior proceeding; (3) there
must have been afull and fair opportunity to litigete the issue in the prior proceeding; and (4) the
resolution of the issue must have been necessary to support avaid and fina judgment on the

merits” U.S. v. U.S. Currency in Amount of $119,984, 304 F.3d 165, 172 (2d Cir. 2002).

21. Rosenbaum concedes that dl of the dementsfor collatera estoppd are
present here other than the issues being identicd. See Reply p. 9, n. 11. In effect: (a) the
“related to” issue was “ actudly litigated and actudly decided” in the Jurisdiction Opinion
entered in the lllinois Action; (b) the 1llinois Action provided “afull and fair opportunity to
litigate” the “related to” issue; and (€) the Illinois Court’s Jurisdiction Opinion was “ necessary”
to provide that Court with jurisdiction.

22.  Astotheissues being identica, Rosenbaum raises the following three

points regarding the collateral estoppel impact of the 1llinois Court’s persona jurisdiction ruling,
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which found persond jurisdiction over Doosan in lllinois based entirdly on Doosan’s dleged
connection with Spiegdl. Jurisdiction Opinion pp. 4-5, Reply pp. 8-9:

@ Rosenbaum argues that the 1llinois Court never specified
whether it found persona jurisdiction over Doosan based on the “arising
out of” standard or the “related to” standard. That distinction, however, is
irrdlevant because “arising out of” isa subset of “related to”. See Coreqgis
Ins. Co. v. Am. Health Found., Inc., 241 F.3d 123, 128 (2d Cir. 2001) (the
phrase “related to” is even “broader in scope’ than the phrase “ arising out
of”). Thus, aruling under either sandard would sgnify the daims againg
Doosan were “related to” the Debtors.

(b) Rosenbaum suggests the two standards differ because
persona jurisdiction is based on whether a defendant’ s contact is* related
to” the controversy while gpplication of the Plan Release and Injunction is
basad on whether the Copyright Claims “related to” the Debtors. Y,
Rosenbaum’ s theory isincorrect because the controversy and the
Copyright Clams are identicd and, in any event, the standards do not
differ.

(© Rosenbaum argues that the Jurisdiction Opinion only
covers Doosan on the persond jurisdiction issue. While that istrue, asthe
Copyright Clamsinclude smilar dlegations againgt the other Named
Defendants, this distinction isirrelevant.

23. Notably, Rosenbaum does not even address the Illinois Court’ s ruling on
subject matter jurisdiction. See Reply pp. 8-9. The lllinois Court found subject matter
jurisdiction to entertain the Complaint based entirdly on Rosenbaum’ s dlegations of
unauthorized predicate acts by Spiegdl that the Named Defendants alegedly knew of and
induced. Jurisdiction Opinion pp. 6-7 (“In the ingstant case, any unauthorized reproduction of
plaintiff’s photographs by Spiegel isaviolaion of the Copyright Act within the United States
and condtitutes a predicate act of direct infringement.”). Hence, there can be no dispute that the
Illinois Court’ s subject matter determination resolved the issue of whether the Copyright Claims
are “related to the Debtors’. Consequently, Rosenbaum is subject to collatera estoppel on the

“related to” issue.
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24.  Thedements necessary for judicid estoppe to apply here based on the
Jurisdiction Opinion are: “[1] the party against whom the estoppe is asserted must have argued
an inconsstent pogition in a prior proceeding; and [2] the prior inconsstent position must have

been adopted by the court in some manner.” Batesv. Long Idand R. Co., 997 F.2d 1028, 1038

(2d Cir. 1993).

25. Rosenbaum concedes that dl of the eements for judicid estoppel are
present here other than the issues being identicd; i.e., that Rosenbaum asserted a prior
inconggtent pogtion inthe lllinois Action. See Reply p. 9, n. 11. Yet the same andys's
gpplicable to collaterd estoppel demondtrates that Rosenbaum asserted a prior inconsistent
position in the Illinois Action. Accordingly, judicia estoppel dso precludes Rosenbaum’s
“related to” argument.

Res Judicata

26. Once, as here, a confirmation order has become find and nonappedable, a
collatera attack on the order is precluded by resjudicata principles and, therefore, the
confirmation order is no longer subject to challenge based on the standard applicable to the
initid gpprovd of athird party plan rdease. Stall v. Gattlieb, 305 U.S. 165, 171-72 (1938). In
Sall v. Gattlieb, the Supreme Court held that the doctrine of res judicata precludes a creditor
from enforcing a guaranty obligation of a nondebtor once that obligation had been released
pursuant to a plan of reorganization of the debtor/primary obligor that has been agpproved by a
final, nongppedlable order. The Supreme Court found that res judicata applied whether or not
the bankruptcy court initially had the power to grant the release, reasoning asfollows. “Every

court in rendering ajudgment tacitly, if not expressy, determinesits jurisdiction over the parties
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and the subject matter . . . . [Thereafter,] the Court in which the plea of resjudicatais made has
not the power to inquire again into that jurisdictiond fact.” 1d. (citations omitted).

27. Based on Sdll v. Gattlieb, the Fifth Circuit held that the doctrine of res
Judicata prevents a creditor from enforcing a nondebtor’ s guaranty obligation that was released

pursuant to a plan confirmed by afina, nonappealable order. Republic Supply Co. v. Shoaf, 815

F.2d 1046, 1054 (5th Cir. 1987). The Fifth Circuit reasoned that “[w]e read Sall to mean,
therefore, that at least in the case of abankruptcy court’ s exceeding its statutory authority by
releasing a guarantor of a debtor, the interest in findlity surpasses any threet that courts will
engage in dragtic overreaching.” 1d. Hence, whether or not this Court properly approved the
Pan Release and Injunction in connection with confirmation of the Plan, res judicata principles
preclude a collatera attack on the Plan Release and Injunction now.

28. Rosenbaum, however, argues that it is not collaterdly attacking the
Confirmation Order, but merely seeking an interpretation of the Order. See, eq., Reply pp. 6,
13-15. Rosenbaum’s three arguments in this regard are incorrect:

@ Rosenbaum asserts that the 1llinois Court “directed the
parties to go to this Court to get an interpretative ruling” and, therefore,
Rosenbaum’s motion must be viewed as such an attempt. Reply p. 13
(ating Transcript attached as Exhibit A to the Reply). Infact, thelllinois
Court found that the Plan Release and Injunction enjoined the lllinois
Action unless Rosenbaum could obtain rdlief in this Court. See Reply,
Exhibit A; Mation, Exhibit 3. Regardless, adirection by the Illinois Court
to seek relief here cannot convert a collateral attack into arequest for an
interpretive ruling.

(b) Rosenbaum suggests that a collaterd attack on a
confirmation order only occurs when revocation of a confirmation order is
sought based on fraud under section 1144 of the Bankruptcy Code. See
Reply p. 15. While arequest for rdief based on fraud certainly isa
collaterd attack on a confirmation order, there are other types of collatera
attacksaswell. Here, anong other things, Rosenbaum argues the Plan
Release and Injunction were improperly approved because: (i) these case
are not the type of “rare cases’ Metromedia viewed as judtifying athird
party plan release; (ii) prior to entry of the confirmation order, there was

23



inadequeate disclosure that the Plan Release and Injunction would apply to
the Copyright Claims; and (iii) equitable consderations should preclude
such gpplication. See Reply pp. 4, 5, 18. Yet, prior to and in connection
with confirming the Plan, this Court aready determined thet: (X) the
Second Circuit stlandard for gpproval of athird party plan release was
satisfied here; (y) there was adequate disclosure and notice regarding
confirmation of the Plan; and (z) the SHI Settlement “isfair, equitable and
reasonable’. Confirmation Order 11 G, I, 28, 32, 52.

(© Rosenbaum contends that 1n re XO Communications, Inc.
authorizes postconfirmation interpretation of third party plan releases so they
conform with then gpplicable lav. See Reply p. 15. Yet XO isreadily
distinguishable because the release a issue was limited “to the fullest extent
permitted by law as such law may be extended or interpreted subsequent to
the Effective Date” 330 B.R. at 439-41. Hence, unlike here, interpretation
of the XO plan release in accordance with gpplicable law was required by the
language of the release. Moreover, the XO decison actudly supports
enforcement of the Plan Release and Injunction here because XO upheld
gpplication of athird party plan release to protect a creditor on whose behalf
asubstantia cortribution was made to the debtor’ s estate and who had
released a potential clam againgt the debtor for indemnification or
contribution. Id.

29. Alternatively, Rosenbaum assarts that Stoll v. Gottlieb and res judicata
principles are ingpplicable here for four reasons. See Reply pp. 16-17. Rosenbaun'’sfirst
purported distinction, that Rosenbaum only seeks an interpretative ruling of rather than makes a
collateral attack on the Confirmation Order, is regjected above.

30. Rosenbaum’ s second asserted distinction, that Stall involved greater
disclosure of the claim released in the plan at issue, isinggnificant because thereisno
requirement in Stoll or Second Circuit cases addressing third party plan releases for such

disclosure. See, eg., Corbett v. MacDonald Moving Servs,, 124 F.3d 82, 85-87 (2d Cir. 1997)

(upholding application of third party plan release to pension liability asserted againgt debtor’s
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parent despite no pre-confirmation disclosure expresdy stating that the release covered the
pension daim).”

3L Rosenbaum’ sthird dleged “digtinction” of Sall isthat res judicata does
not apply here because the Named Defendants did not list the elements of res judicata. Y et those
elements are readily established here: (8) the Confirmation Order was afind judgment; (b) this
Court isa court of competent jurisdiction to enter the Confirmation Order; (c) the Confirmation
Hearing involved the same parties, i.e., the Named Defendants and creditors of the Debtors such
as Rosenbaum; and (d) the Confirmation Hearing involved the same clams, i.e,, the Plan
Injunction and Release gpplies to the Copyright Claims.

32. Rosenbaun’ s fourth attempted distinction is that gpplication of res
Judicata o requires a determination that pursuit of the Copyright Claims “would impair,
destroy, chdlenge, or invalidate the enforceability or effectiveness of the reorganization plan.”

Reply p. 17 (ating Sure-Snap Corp. v. State Street Bank and Trust Co., 948 F.2d 869, 875-76

(2d Cir. 1991)). Whether or not that is required, it is apparent here that invaidation of the Plan
Release and Injunction and loss of the related SHI Settlement consderation exceeding $260
million would impair, destroy, and invdidate the Plan, even if it were possible to implement such

steps now.

There are multiple other reasons why such disclosure was unnecessary. The plain language of the Plan
Release and Injunction signified they covered the Copyright Claims. Further, as Rosenbaum argues the
Copyright Claims were unimportant prior to Plan Confirmation, see Reply p. 18, there would not have been
the sense at that time that the Copyright Claims were of sufficient magnitude to warrant express disclosure.
Also, Rosenbaum’ s argument that the Copyright Claims should have been discussed in the Disclosure
Statement, which would not have been sent to purported class plaintiffs who did not fileaclaim in the
Spiegel cases or have their claims scheduled by the Debtors, is inconsistent with Rosenbaum’ s assertion in
the Class Action Complaint, 1 344, that Rosenbaum’ s claims were typical of the claims of all class
plaintiffs. Additionally, the disclosure cases cited by Rosenbaum such as|n re Wolfson, 139 B.R. 279
(Bankr. S.D.N.Y. 1992), areinapplicable here because they merely require individual debtors not to hide
any of their assets.
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Equitable Mootness

33. Even without gpplication of resjudicata principles, courts consstently find
that when, as here, a plan has been “ subgtantialy consummated,” the related confirmation order
no longer is subject to review. See, eq., Metromedia, 416 F.3d at 144 (Second Circuit holds that
gpped of order confirming a“substantidly consummated” plan that included athird party
release is equitably moot even though the Second Circuit found that the release in question

should not have been gpproved in the firgt ingtance); In re Lord Space & Communications Ltd.,

342 B.R. 132, 137-38 (S.D.N.Y. 2006) (dismissing apped of confirmation order as being
equitably moot, based largely on the presumption of equitable mootness and the appdlant’s

falure to seek agtay of the confirmation order); In re Trico Marine Services, Inc., 343 B.R. 68

(Bankr. S.D.N.Y. 2006) (denying request for plan revocation because “even if [the movant]
could prove fraud, the Court could not fashion aremedy that would satisfy the requirements of 8
1144.”  Among other reasons, stock had been issued to creditors under the Trico Marine plan and
such stock subsequently was traded, which is exactly what has occurred in the Debtors cases).
34. A plan has been “subgtantidly consummated” when, as here, substantidly
all of the property proposed to be transferred pursuant to the plan has in fact been transferred, the
reorganized debtor has assumed control of the business, and plan distribution has commenced.
Metromedia, 416 F.3d at 144. Indeed, paragraph 86 of the Confirmation Order expressy
provides that “[sJubstantial consummation of the Plan shal be deemed to occur on the Effective
Dae” Asthe Plan’s Effective Date has occurred, the Plan was subgtantialy consummeated.

Therefore, Rosenbaum’s Motion is equitably moot.

26



Equitable Condderations

35.  Asedablished above, even if the equities were rdevant to the initia
gpprovd of athird party plan release, a this point, Rosenbaum'’ s equitable arguments are
collaterd attacks on the Confirmation Order, which, inter dia, found the SHI Settlement to be
far and equitable. Regardless, Rosenbaum’ s equitable arguments are to no avall:

@ Rosenbaum argues the release of the Copyright Claimsin
particular was not important to the Debtors' reorganization and, therefore,
is not covered by the Plan Release and Injunction. Rosenbaum Memo pp.
19-20; Reply pp. 18-20. Nonetheless, the language of the Plan Release
does not distinguish between important and unimportant clams.

Moreover, whether or not Rosenbaum’ s contention is true begs the
question. Ingtead, the issue is whether the Plan Release and Injunction and
the related SHI Settlement consideration each were important as whole to
the Spiegel cases, not whether each individud clam released was
important. Thereis no question about such aggregate importance, asthis
Court expresdy found. Confirmation Order, 2005 Bankr. LEXIS 1113 at
*31.

(b) Rosenbaum contends the Copyright Claims could not be
released if the SHI Settlement consideration did not directly reach
Rosenbaum on account of the enjoined Copyright Claims. See Reply pp.
20-21. Yet, the Second Circuit has rejected that exact argument:

Appelants dso dlaim that notwithstanding any other limitation on
nondebtor releases, good and sufficient consideration must be paid
to any enjoined creditor. Such condderation has weight in equity,
but it is not required. In Drexel Burnham the complaining
creditors received none of the settlement with Drexd’ s personnd.
950 F.2 at 289, 293.

Metromedia, 416 F.3d at 143 (emphasis added). Notably, this Court
specificaly found the Plan Release was fair and necessary. Confirmation
Order, 2005 Bankr. LEX1S 1113, at *31, 33.°

(© Rosenbaum argues that Sumisho and Doosan may not
benefit from the Plan Release and Injunction because they did not directly
contribute to the SHI Settlement. See Reply p. 21. Nevertheless, the

Moreover, the distribution to all creditors (including Rosenbaum and/or the assignee of its claim) of the
substantial settlement consideration contributed on behalf of the Named Defendants and their Affiliates
made particular sense here, as key claims asserted against such parties— including those of Rosenbaum —
relied in large part on alter ego and other theories assertable for the benefit of al of the Debtors’ creditors.
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meaking of a sngle contribution on behaf of multiple beneficiaries of a
third party plan release is both customary and acceptable. See, eq., Inre
XO Communications, Inc., 330 B.R. at 439-40.

(d) Rosenbaum contends that it should not be subject to the
Pan Injunction and Release because Rosenbaum has not had its day in
court regarding the Copyright Clams. Y et the notion that each creditor
mus have fully litigated its daim is unfounded and mutualy incons stent
with the concept of athird party plan relesse.

36. Moreover, Rosenbaum’ s contention completely ignores the equities
favoring the Named Defendants. For example, over $260 million in cash and other consideration
aready has been contributed to the Debtors estates on behaf of the Named Defendants and their
Affiliates. Further, numerous actions have been taken by dl partiesin reliance on those
contributions and the subgtantia consummeation of the Plan. Also, it appears Rosenbaum made a
caculated decision not to file aproof of clam based on the Copyright Claims or to otherwise
participate in these cases until now to chalenge the Plan Release and Injunction.

37.  Accordingly, equitable considerations are of no benefit to Rosenbaum.
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DECREES

IT ISTHEREFORE ORDERED, ADJUDGED AND DECREED THAT:

1 The findings of fact and conclusons of law of this Court set forth herein
and a the Hearing shdl condtitute findings of fact and conclusions of law pursuant to
Bankruptcy Rule 7052, as made gpplicable herein by Bankruptcy Rule 9014. Thefindings of
fact and conclusions of law of this Court at the Hearing are incorporated herein by reference. To
the extent that any of the foregoing findings of fact condtitute conclusions of law, they are
adopted as such. To the extent that any of the foregoing conclusions of law condtitute findings of
fact, they are adopted as such.

2. Stupakoff and James Adjournment Motion is denied in al respects.

3. The Plan Release and Injunction rel ease the Named Defendants from and
enjoin pursuit of the Copyright Claims.

4, Rosenbaum’ s Motion is denied in al respects.

Dated: New York, New Y ork
August 16, 2006
/s Hon. Burton R. Lifland

HONORABLE BURTON R. LIFLAND
UNITED STATES BANKRUPTCY JUDGE
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